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The Supreme Court and the Lewis Case 


Again a sharply divided Supreme Court has decided a crucial issue. The opinions in the John L. Lewis 
case are of far-reaching importance, though the legal questions involved are complicated. 


On November 23, 1946, we discussed the implications of 
the John L. Lewis case. It involves (1) the question of 
the applicability of the Clayton Act, and the Norris-La- 
Guardia anti-injunction law passed in 1932, to the federal 
government as well as to private employers ; (2) the ques- 
tion whether Section 15 in the 1945 agreement, stipulat- 
ing procedures for its termination to which the union con- 
formed, was actually carried over into the Krug-Lewis 
agreement; (3) the question whether the federal injunc- 
tion was mandatory irrespective of how the above ques- 
tions might be decided. 


Anti-Injunction Laws Found Inapplicable 


The bulk of the ruling opinion, delivered by Chief Jus- 
tice Vinson, is given to the question whether the govern- 
ment could properly be granted a restraining order in the 
light of the Norris-LaGuardia Act. (The relevant provi- 
sions of the Clayton Act are less sharply restrictive than 
those of the Norris-LaGuardia Act and the court consid- 
ered no separate treatment of it necessary.) The court 
sustained the validity of the order, holding that the Norris- 
LaGuardia Act does not apply to the government. This 
part of the opinion is coricurred in by Justices Black, Reed, 
Douglas and Burton. Much weight is given to the “old 
and well-known rule that statutes which in general terms 
divest pre-existing rights or privileges will not be applied 
to the Sovereign without express words to that effect.” 
The court emphasizes the inapplicability to government 
as an employer of much of the language of the Act which 
appears to relate, rather, to “an economic role ordinarily 
filled by a private individual or corporation, and not by a 
sovereign government.” Further, it says, “We think that 
Congress’ failure to refer to the United States or to spe- 
cify any role which it might commonly be thought to fill 
is strong indication that it did not intend that the act 
should apply to situations in which United States appears 
as employer.” 

Account is taken of the fact that while the House was 
debating the bill an amendment expressly exempting the 
United States government from its provisions was voted 
down. But the court cites Mr. LaGuardia’s own com- 
ment, as sponsor of the bill, on this amendment, relating 
that he “opposed it, not on the ground that such an excep- 
tion should not be made, but rather on the ground that the 
express exception was unnecessary.” Said Mr. LaGuar- 
dia: “I do not see how in any possible way the United 


States can be brought in under the provisions of this 
bill.” 

The court also cites the statement of Representative 
Michener, then ranking minority member of the Judiciary 
Committee: ‘Be it remembered that this bill does not at- 
tempt to legislate concerning government employes. I 
do not believe that the enactment of this bill into law will 
take away from the federal government any rights which 
it has under existing law, to seek and obtain injunctive 
relief where the same is necessary for the functioning of 
the government.” The court concludes: “We cannot but 
believe that the House accepted these authoritative repre- 
sentations as to the proper construction of the bill. The 
Senate expressed no contrary understanding, and we must 
conclude that Congress, in passing the act, did not intend 
to withdraw the government’s existing rights to injunc- 
tive relief against its own employes.” Furthermore, the 
court finds “nothing in the legislative background of the 
War Labor Disputes Act which constitutes an authorita- 
tive expression of Congress directing the courts to with- 
hold from the United States injunctive relief in connec- 
tion with an act designed to strengthen the hand of the 
government in serious labor disputes.” 

As to the defendants’ contention that the miners were 
not in any proper sense government employes, the court 
insists that “workers in the mines seized by the govern- 
ment under the authority of the War Labor Disputes Act 
stand in an entirely different relationship to the federal 
government with respect to their employment from that 
which existed before the seizure was affected. . . . Con- 
gress intended that by virtue of government seizure, a 
mine should become, for purposes of production and op- 
eration, a government facility in as complete a sense as if 
the government held full title and ownership.” Mr. Lewis 
is quoted as referring to the miners as “the ‘400,000 men 
who now serve the government of the United States in 
the bituminous coal mines.’ ” 

Sharply dissenting from the majority opinion, Justice 
Rutledge, Justice Murphy agreeing, holds that the Nor- 
ris-LaGuardia Act does apply in this case, and further that 
the legislative history of the War Labor Disputes (Smith- 
Connally) Act, under which the mines were seized proves 
that Congress ruled out injunctive procedures. “The Sen- 
ate,” he says, “thoroughly considered and debated various 
proposals for authorizing equity to intervene in labor dis- 
putes, one by the act’s sponsor in that body. Positively, 


d in / 
| 
d to | | 
t A, 
paid | 
ould 
the | 
the 
con- 
bill, 
is 
W el- | 
the 
ocial | 
yersy 
risla- 
79th 
be 
The 
ts of 
ly to 
n the 
state 
nself, 
) any 
lects, 
used 
per- 
llow- 
y the 
ssage 
nited 
dual, 
| any 
rsons 
vork- 
se in 
influ- 
at of 
1 the 
uired 
f the 
tions. 
10mi- 
> em- 
have 
ig of 
icipal 
anner 
shall 
ore a 
pport 


Saturday, March 15, 1947 


repeatedly and unwaveringly it rejected all of them. They 
were likewise rejected in conference when the Senate’s 
view prevailed over that of the House. The latter body 
had not been inattentive to the problem. It sought and 
failed to secure the very thing this court now says, in ef- 
fect, was included. That issue and that policy were indeed 
the main thrust and focus of the legislative struggle, and 
the outcome was not negative ; it was positive and conclu- 
sive against using or giving the equitable remedies.” 

Justices Rutledge and Murphy give hearty endorsement 
to Justice Frankfurter’s reasoning on this aspect of the 
case. Although concurring in the judgment for contempt, 
Justice Frankfurter can find no legal justification for grant- 
ing a restraining order to the government. He notes that 
the Norris-LaGuardia Act defines “labor dispute” as in- 
cluding “any controversy concerning terms or conditions 
of employment . . . regardless of whether or not the dis- 
putants stand in the proximate relation of employer and 
employe.” His analysis of the legislative history of the 
War Labor Disputes Act also leads him to conclusions 
exactly the reverse of those reached by the majority. Jus- 
tice Jackson concurs in this opinion, though he joins the 
majority in the rest of its opinion. 

Justice Murphy, dissenting, says: ‘In my opinion, the 
miners remained private employes despite the temporary 
gloss of government possession and operation of the 
mines ; they bear no resemblance whatever to employes of 
the Executive Departments, the independent agencies and 
the other branches of the government... . 

“Moreover, if seizure alone justifies an injunction con- 
trary to the expressed will of Congress, some future gov- 
ernment could easily utilize seizure as a subterfuge for 
breaking any or all strikes in private industries. . . . 

“A restraining order could then be secured on the spe- 
cious theory that the government was acting in relation 
to its own employes. The workers would be effectively 
subdued under the impact of the restraining order and 
contempt proceedings. After the strike was broken, the 
properties would be handed back to the private employ- 
ers.” 


Could Mr. Lewis Terminate the Contract? 

Much reliance was placed by Mr. Lewis and the United 
Mine Workers on the provision in the Agreement of 1945 
for its own termination. The crucial point was whether 
that provision, Section 15, was among those taken over as 
not “amended and supplemented” by the terms of the 
Krug-Lewis Agreement, which was to remain in force as 
long as the government held the mines. Mr. Lewis fol- 
lowed closely the terms of Section 15 before announcing 
that the agreement was terminated. 

However, the court passes over this issue entirely. It 
was regarded when the case arose as a major question. 
The court holds that since the miners were in the employ 
of the government and hence had no right to strike, and 
since Mr. Lewis’ notice “amounted to a strike call,” the 
restraining order was valid. This settles, but by inference 
only, the matter of Section 15. It would seem to dispose 
also of the idea that collective abstention from work in ac- 
cord with a no-contract-no-work policy can be distin- 
guished from a strike. This aspect of the case is manifest- 
ly very important from the mine-workers’ viewpoint, since 
it affects a well established tradition in the union. 


Is Contempt Unconditionally Punishable? 
The court holds that the restraining order had to be 
obeyed regardless of its validity: “We are aware that the 
defendants may have sincerely believed that the restrain- 


ing order was ineffective and would finally be vacated, 
However, the government had sought a declaration of its 
contractual rights under the Krug-Lewis agreement, ef- 
fective since May 29, 1946, and solemnly subscribed by 
the government and the defendant union. The restraining 
order sought to preserve conditions until the cause could 
be determined, and obedience by the defendants would 
have secured this result. They had full opportunity to 
comply with the order of the District Court, but they de- 
liberately refused obedience and determined for them- 
selves the validity of the order. . . . Their conduct showed 
a total lack of respect for the judicial process. Punish- 
ment in this case is for that which the defendants had 
done prior to imposition of the judgment in the District 
Court, coupled with a coercive imposition upon the de- 
fendant union to compel obedience with the Court’s out- 
standing order.” 

Justice Frankfurter agrees on this point. “To say that 
the authority of the court may be flouted during the time 
necessary to decide is to reject the requirements of the 
judicial process.” Justices Black and Douglas are also in 
agreement. 

Justice Rutledge, Justice Murphy agreeing, records 
strong dissent. “The force of such a rule, making the 
party act on pain of certain punishment regardless of the 
validity of the order violated or the court’s jurisdiction 
to enter it as determined finally upon review, would be 
not only to compel submission. It would be also in prac- 
tical effect for many cases to terminate the litigation, fore- 
closing the substantive rights involved without any possi- 
bility for their effective appellate review and determina- 

The Punishment 

The lower court’s imposition of a fine of $10,000 on 
John L. Lewis is sustained, but the fine of $3,500,000 
against the union is modified: “A majority of the court, 
however, does not think that it warrants the unconditional 
imposition of a fine of $3,500,000 against the defendant 
union. A majority feels that, if the court below had as- 
sessed a fine of $700,000 against the defendant union, this, 
under the circumstances, would not be excessive as punish- 
ment for the criminal contempt theretofore committed; 
and feels that, in order to coerce the defendant union into 
a future compliance with the court’s order, it would have 
been effective to make the other $2,800,000 of the fine 
conditional on the defendant’s failure to purge itself with- 
in a reasonable time.” 

Justices Black and Douglas hold the fines excessive. 
They would make the whole amounts conditional on fail- 
ure to purge of contempt. They cite an early declaration 
of the Supreme Court that in contempt proceedings courts 
should exercise no more than “the least possible power 
adequate to the end proposed.” That is to say, the judg- 
ment should be primarily coercive, not punitive. “From 
the record we have no doubt but that a conditional civil 
sanction would bring about at least as prompt and un- 
equivocal obedience to the court’s order as would criminal 
punishment for past disobedience.” Although defendants 
acted willfully “they appear to have believed in good 
faith, though erroneously, that they were acting within 
their legal rights. Many lawyers would have so advised 
them.” 

Justice Rutledge, Justice Murphy agreeing, scathingly 
rebukes the majority for mixing civil and criminal con- 
tempt. In any other context than one of contempt, the 
idea that a criminal prosecution and a civil suit for dam- 
ages or equitable relief could be hashed together in a 
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single criminal-civil hodgepodge would be shocking to 
every American lawyer and to most citizens.” In the 
present case, he says, “we have no basis except our own 
speculative imagination by which to determine whether 
the so-called ‘fines,’ or either of them, are excessive as 
damages, or indeed as coercive relief looking to the fu- 
ture, or as penalty for past crime.” 


Thus the decision stands 7-2 for conviction on the con- 
tempt charge but 5-4 on the validity of the court order 
itself. This latter aspect of the decision seems to have 
attracted little attention. David Lawrence, however, in a 
lengthy editorial in the United States News expresses the 
opinion that it is Justice Frankfurter’s reasoning, in which 
three of his colleagues concur, that will have most weight 
with “those who study this case.” 


Labor’s Share in “Full Employment” 


Commenting on the transport strike crisis in Great 
Britain, The Economist (London) for January 18 said 
this “latest of a considerable series of ‘unofficial’ strikes” 
illustrates the crucial lack in the “new economics” of the 
assurance that full employment will not be wrecked by la- 
bor irresponsibility. 

Since their claim for a 44-hour five-day week and two 
weeks’ holiday with pay had been before the Central Road 
Haulage Wages Board for nine months, the lorry drivers 
certainly had a case. The settlement satisfied most of their 
demands. But Britain’s situation now demands increased 
production per worker. The workers, already too few for 
the postwar job, are demanding more leisure. 

“On the evidence,” says The Economist, “as it exists up 
to the present, organized labor does not for certain pos- 
sess the flexibility of mind or the responsibility needed to 
work either a policy for wealth or full employment. 
Transport House, perhaps, does have these qualities—the 
sense or responsibility certainly, the flexibility of mind 
more doubtfully. But it is painfully apparent that the 
workers will not follow their chairborne leaders; they 
prefer to follow the shop steward in the street. It is true 
that there was the same irresponsibility and turbulence 
—indeed, far worse—after the war of 1914-18 and that it 
then disappeared. But it did not disappear until full em- 
ployment also disappeared. Every time there is one of 
these unofficial strikes, the conclusion seems to be rein- 
forced that it is only when there is some unemployment 
that organized labor will behave responsibly enough to 
make full employment possible. 

“This is the conclusion suggested by the evidence avail- 
able at present. But it is not a conclusion that can make 
anybody very happy, for if it is confirmed, it means that 
full employment in a free society is not, after all, attain- 
able and that every democracy will have to choose whether 
it prefers stable employment at the cost of controls on the 
freedom of labor, or freedom at the cost of enough unem- 
ployment to maintain what is sometimes provocatively, 
but not inaccurately, known as industrial discipline. In 
short, how the rank and file of labor acquire enough self- 
control to avoid the necessity for both of the external 
disciplines—both that of labor conscription and that of 
unemployment? This is not, of course, a new dilemma. 
All that is new is the proof that it is a very real problem, 
not an academic argument, and the demonstration that 
the answer is not to be had from the comfortable gentle- 
men who go to Trades Union Congresses, but from 
the active leaders of the rank-and-file, the vociferous 10 
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per cent who, without being office-holders in the unions, 
actually start and lead the unofficial strikes.” 

It is pointed out that these people have been exhorted 
and orated at but seldom reasoned with. And “unless the 
unofficial leaders, the articulate but non-office-holding 10 
per cent, can be brought to see, and to accept willingly, 
their own responsibility in a national economic policy, then 
the Labor Government’s game is up.” 


Labor in Public Opinion Polls 


“Are public opinion polls fair to organized labor ?”’ asks 
Arthur Kornhauser of the Bureau of Applied Social Re- 
search, Columbia University, in the Winter issue of Pub- 
lic Opinion Quarterly. His reply, based on a study of the 
questions asked by seven “leading opinion polling agen- 
cies,” from 1940 to 1945 inclusive, is that they are not. 
The questions asked “concentrate heavily on negative and 
vulnerable aspects of organized labor.” Of the 155 ques- 
tions asked, only eight dealt with “positive or favorable 
aspects of unionism.” “More than half” of them show 
“bias or misleading influence” in the phrasing of the ques- 
tions. This is shown in four main ways. 

1. The questions “offer a choice between a recognized 
evil and one particular proposed remedy—usually ‘a law.’ ”’ 
“Nearly always,” the writer says, the solution offered is 
“one opposed by organized labor.” 

2. “Specific” questions are used to “tap general atti- 
tudes.” In one case, he notes, “more than 50 per cent 
honestly gave the ‘Don’t know’ answer.” 

3. Sometimes “an answer unfavorable to unions is im- 
plicit in the frame of reference of the question, without 
this being clearly apparent.” Still another difficulty is 
“the use of suggested or slanted phraseology, or of word- 
ing that makes it especially easy for the respondent to ac- 
cept the idea asked about.” When this happens it is “al- 
most without exception in a direction unfavorable to union 
labor.” An illustration of this is the following question 
asked by the Gallup poll in 1943: “Would you like to see 
labor unions change their way of handling things?” In 
this case there is a “strong” implication that “an affirma- 
tive reply is expected.” The data on this point are sum- 
marized as follows: “Of the entire 155 questions studied, 
only four appear to have a pro-labor bias; 80 to 90 are 
slanted in an anti-labor direction; the remaining 60 to 70 
are fair and balanced.” 

4. Another problem is the interpretation and report- 
ing of results. Here again, the “serious slips in this re- 
spect” are “consistently in a direction unfavorable to la- 
bor.” The interpretation of results may entirely omit to 
indicate that the percentages announced represent the views 
of “a specially selected group of people.” In some cases 
where large numbers do not reply those who do respond, 
Mr. Kornhauser comments, “come disproportionately from 
the higher educational levels, which means also from the 
more prosperous.” But in that case the results indicate 
“the views not of the whole population but more heavily 
of the classes least likely to favor unions.” In some cases 
the definition used in the question is omitted from the re- 
port. 

This situation would be less serious, the writer thinks, 
“if corresponding attitudes toward business were reported 
at the same time. But few, indeed, are the questions to 
bring out these faults of business.” 

The biases that are due to carelessness in framing ques- 
tions and reporting can be remedied by “adopting the 
necessary safeguards to do the job objectively.” Much 
more serious are “the social-economic pressures upon the 
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opinion polling agencies and, closely associated, the per- 
sonal social outlook of the agency staffs.’ The writer 
hopes that the “professional spirit” of the poll leaders 
will lead to higher standards in handling labor questions. 
He suggests finally that organized labor might also carry 
on public opinion polls, partly to help guide its policies 
and partly to offset the “misleading poll material employed 
against the unions.” 


Causes of Juvenile Delinquency 


The underlying cause of both juvenile delinquency and 
neglect of children by their parents is “family disorgani- 
zation,” according to a study recently made by the Con- 
necticut state Public Welfare Council and reported in the 
February issue of Survey Midmonthly by Reginald Rob- 
inson, director of the study. Two per cent of all children 
in Connecticut are receiving care from the state’s public 
or private agencies, a much higher figure than in other 
states for which comparable figures are available. 

The study revealed the fact that the slightly larger pro- 
portion of delinquent and neglected children among non- 
whites was “not very significant,” that the proportion 
was no larger among the children of foreign-born than of 
native-born parents, and that neither community nor en- 
vironment seemed to be important factors. There are, it 
was noted, very few areas in Connecticut where “crime 
and delinquency run riot and become almost the normal 
pattern of juvenile behavior.” But the rates are high. 

The records of ten per cent of the families in which 
there was either delinquency or neglect in 1945 were ana- 
lyzed to see how many showed such other symptoms of 
social or family breakdown as “crime, divorce, mental 
disease, mental deficiency, illegitimacy, economic need (as 
evidenced by receipt of public or private relief), ill health 
serious enough to upset normal family life.” The 57 “neg- 
lect” families in this sample “averaged nine incidents to 
a family”—36 had crime records. More than half of the 
families in which there was delinquency showed at least 
one of these types of breakdown. A further study of other 
symptoms that reflect difficulty, such as “truancy, extra- 
marital sex relationships, alcoholism, violent quarreling, 
separation, desertion, irregular work histories and non- 
support” indicated that these were also found in well over 
half of all the cases studied. 


An analysis of similar data for the city of Stamford 
over a ten-year period revealed that parental neglect oc- 
curred in only one per cent of the families. But these 
families accounted for “12 times as much mental deficiency, 
three times as much crime and delinquency, and twice as 
much mental disease as were the general run of families 
in Stamford. Again, 13 per cent of all Stamford families 
were involved in crime during the ten-year period. But 
30 per cent of the neglect families, 24 per cent of the men- 
tal deficiency families, 20 per cent of the deliquency fami- 
lies, and 16 per cent of the families with mental illness 
were also involved in crime during that period.” 

What then causes family disorganization? A further 
study of the records of 281 of the families in the sample 
studied for the entire state shows that in 56 per cent of 
the cases emotional instability, usually of the parents, was 
the major difficulty; in ten per cent of the cases it was 
mental deficiency ; and in seven per cent it was lack of in- 
terest on the part of the parents. Cultural conflicts were 
the major difficulty in only four families. In only six per 
cent of the cases were outside influences the most impor- 
tant factor in causing anti-social behavior. 


Further study made clear what had been suspected be- 
fore the study was undertaken: “that relatively good care 
was given after the children became delinquent or neg. 
lected. But service to the family before delinquency oc- 
curred, was too little, too specialized. . .. Many badly dis- 
organized families had been getting deeper into trouble 
without any help from the state’s organized services un- 
til finally its legal machinery involved them.” The study 
made clear the need for more carefully worked out pro- 
cedures for discovering families in earlier stages of their 
trouble and for giving them adequate service at a point 
where cure is possible. 


A New Periodical on International Organization 


The World Peace Foundation is adding to its factual 
publications and discussions in the field of international 
affairs a new quarterly entitled /nternational Organiza- 
tion. The first issue, dated February, 1947, lists a highly 
competent board of editors, chaired by Leland M. Good- 
rich, who is professor of political science at Brown Uni- 
versity and professor of international organization at the 
Fletcher School of Law and Diplomacy. The stated pur- 
pose of the periodical is “the dissemination of accurate 
information and informed comment on the manifold 
problems of international organization.” If the quality 
of the first issue is maintained the journal will be very 
useful to students of international affairs. 

The termination of the League of Nations is discussed 
by Dr. Goodrich who, it may be noted, acted as secretary 
of the Committee on the Pacific Settlement of Disputes of 
Commission IIT at the United Nations Conference at San 
Francisco. Philip E. Mosely describes peace-making ac- 
tivities in 1946. He is a member of the faculty in political 
science at the Russian Institute of Columbia University. 
He attended the Moscow and Potsdam conferences and 
acted as political adviser to Mr. Winant in connection 
with the European Advisory Committee and to the Secre- 
tary of State during the London and Paris sessions of the 
Council of Foreign Ministers as well as at the Paris Peace 
Conference. Dwight E. Lee deals with “The Genesis of 
the Veto.” Dr. Lee is professor of modern European his- 
tory at Clark University and was a member of the Sec- 
retariat of the United Nations Conference at San Fran- 
cisco, serving as assistant secretary of the Committee on 
Structure and Procedure of Commission ITI. 

Basic organizational documents and important resolu- 
tions are recorded, not only for the United Nations and 
its agencies, but also for such general international agen- 
cies as the Committee of Control of the International Zone 
of Tangier, the Intergovernmental Committee on Refu- 
gees, the International Institute of Agriculture, the Uni- 
versal Postal Union; such regional organizations as the 
Arab League, the Caribbean Commission and inter-Amer- 
ican organizations ; and such war and transitional organi- 
zations as the Allied Control Councils and Commissions, 
the Council of Foreign Ministers, the International Mili- 
tary Tribunals and the relief and rehabilitation agencies. 

Since not all international agencies can be covered at 
one time it is planned to deal with them on the basis of 
activity and the availability of relevant documents. Ses- 
sions of the United Nations General Assembly are treated 
under such general headings as “Political and Security 
Questions,” etc., and those of the Security Council under 
such specifics as “The Iranian Case,” “The Spanish Ques- 
tion” and “Admission of New Members.” 

The carefully selected bibliography prepared by Marie 
J. Carroll is particularly valuable. 
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